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JUDGMENT : The Hon. Mr Justice Langley :  Commercial Court, 14th October 2005. 
Introduction 
1. These two claims concern the same parties. I shall refer, as the parties have done, to ʺProtechʺ (a South 

African company now in liquidation after changing its name to ʺBig Digʺ) and ʺKharafiʺ (a Kuwaiti 
company).  

2. In 2004 Folio 828 Cooke J made an Order on 8 October 2004 under section 66 of the Arbitration Act 1996 
giving Protech permission to enforce as a judgment three arbitral awards, dated 10 February, 9 July and 
30 August 2004, given by Mr Brian Eggleston in an ICC arbitration between the parties held in London. 
On 13 October 2004, Cooke J also made charging orders over certain shares in Costain Group Plc held by 
Kharafi through nominees. Kharafi now applies by a notice dated 15 February 2005 to set aside the 
charging orders and for an order that the awards not be enforced until further order.  

3. In 2005 Folio 438 Kharafi applies under section 68 of the 1996 Act to set aside or have remitted five 
awards made in the same arbitration, being a partial award dated 20 January 2005 and a final award 
dated 4 May 2005 in addition to the three awards the subject of 2004 Folio 828. The application notice 
was dated 26 May 2005 and Kharafi also therefore needs and seeks an extension of time for the 
application insofar as it relates to the first four of the awards.  

4. Kharafi also issued a further Arbitration Claim Form (2005 Folio 117) relating to the third (9 July 2004) 
award which concerned questions of interest. Following the decision of the House of Lords in Lesotho 
Highlands Development Authority v Impregilo SpA [2005] 3 WLR 129, Kharafi withdrew this claim. 
Liability for the costs of the claim were also to be determined at the present hearing. As there were no 
reasons why costs should not follow the event, I ordered that they be paid by Kharafi to Protech to be 
assessed if not agreed.  

The Awards 
5. Kharafi was the main contractor for airport construction works in Ethiopia. Kharafi engaged Protech as 

earthworks sub-contractor. The sub-contract was dated 4 December 1998. It provided for ICC 
arbitration. Kharafi terminated the sub-contract before the earthworks were completed. Protech made 
claims which were referred to arbitration. The ICC (not the parties) chose London as the seat of the 
arbitration. Mr Eggleston was appointed sole arbitrator. His first ʺPartial Awardʺ dated 20 January 2003 
addressed ʺjurisdictional and locus standi issuesʺ. In brief, Kharafi contended that Protech had assigned 
(ceded) its claims under the sub-contract to others and so had no standing to advance them. The 
arbitrator rejected this contention. Kharafi now seeks to challenge the award on the grounds that 
material documents were not disclosed by Protech and, had they been, the outcome would have been 
different. If the challenge is successful it is said that all the awards must be set aside.  

6. There followed a hearing of the main claims by Protech and counterclaims by Kharafi. A second ʺPartial 
Awardʺ was issued dated 10 February 2004. Protech was awarded a capital sum of US$ 1,868,140 
payable within 28 days. There is, and has been, no challenge to this award on the merits.  

7. The third (9 July 2004) and fourth (30 August 2004) awards dealt with interest. The third award 
addressed the principles on which interest should be awarded to Protech as at 10 February 2004. Interest 
was quantified by the fourth award in the sums of US$ 452,626.43 and Ethiopian Birr 173, 896.97, again 
payable within 28 days. It was the third award which Kharafi sought to challenge in 2005 Folio 117 but 
has now withdrawn the challenge.  

8. The fifth and final award (4 May 2005) dealt with costs. Protech was awarded quantified costs of US$ 
120,000 and £1,413,605.33 and SA Rand 661,222.76. This award is the subject of a discrete challenge by 
Kharafi made in 2005 Folio 438. Kharafi contends that the arbitrator failed to deal with submissions 
concerning the validity of certain conditional fee agreements (CFAs) relating to Protechʹs costs and that 
the award is invalid for that reason.  

The Set-Off 
9. Protech also had an earthmoving sub-contract with a South-African company, MAK (Pty) Limited 

(ʺMAKʺ). This contract involved works in Botswana. By a Deed of Cession dated 4 April 2004 MAK 
ceded to Kharafi certain claims it asserts against Protech under the contract. For the purposes of the 
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present proceedings only, Protech is prepared to assume that under South African/Botswana law set-off 
operates in favour of Kharafi on the asserted claims under the Botswana sub-contract. Whether it does or 
not is or will be the subject of dispute in other jurisdictions. This assumption, however, does not apply to 
the fifth (costs) award because it is common ground that under the applicable law the asserted claims 
cannot be set-off against an award made after the date of Protechʹs winding-up. On 30 March 2005 
Protech entered into a creditors voluntary liquidation in South Africa. The resolution was registered on 5 
April 2005. The costs award was issued on 4 May 2005.  

Material Facts 
10. In addition to the matters to which I have already referred the evidence establishes, or it is to be 

assumed, that:  
i)  Kharafi knew of the liquidation of Protech by 18 April 2005. 

ii) It was only on 25 April 2005 that Kharafi first learnt of the existence of the Deed of Cession (to which I 
shall refer as ʺthe Proceeds Recessionʺ) made between Protech and one of its creditors (ʺNedbankʺ) 
whereby Protech ceded the proceeds of its claims against Kharafi to Nedbank. 

iii) At the ʺlocus standiʺ hearing before the arbitrator, Protech had disclosed Deeds of Cession of the 
claims made with various parties (ʺthe Claims Cessionsʺ) and Deeds of Partial Release (ʺthe 
Releasesʺ) from the Claims Cessions made in July 2002. Protech did not disclose the Proceeds 
Recession. On 31 October 2002, prior to the hearing, Corbett & Co had written to those acting for 
Kharafi, in answer to a specific request, stating that there were no other cession agreements. 

iv) In fact both Corbett & Co (though not the writer of the 31 October letter) and of course Protech, knew 
of the existence of the Proceeds Recession, but the letter itself was the result of inadvertence and 
misunderstanding on the part of Corbett & Co (not Protech) and was not in any way contrived or 
deliberate. The explanation is to be found in the 5th witness statement of Mr Corbett, which has not 
been challenged. 

v) The original Claims Cessions did, but the Proceeds Recession did not, in South African law, deprive 
Protech of standing to bring or continue the arbitration claim in its own right. The Releases and the 
Proceeds Recession were together intended to nullify Kharafiʹs contention that the Claims Cessions 
deprived Protech of standing whilst preserving the interests of creditors of Protech in the claims. 

vi) There was a dispute as to whether, by South African law, there was any discretion in a court or 
tribunal to permit a claimant to continue current proceedings when the claimant had no standing to 
bring them when they were commenced. The criteria for the exercise of any discretion if there was 
one were also in dispute. 

The Locus Standi Award 
11. In his award on standing the arbitrator set out the material terms of the Claims Cessions and the 

Releases. He recorded (paragraph 8.2) that Corbett & Co had written to him on 18 July 2002 that, whilst 
they disputed the proposition that the Claims Cessions had deprived Protech of the right to arbitrate, 
they proposed:  ʺunless [Kharafi] now agree to waive the matter to ask the ICC to re-start the arbitration, 
assigning a new number but otherwise leaving matters as they are. As your appointment was by consent, there 
should be no break in your appointment.ʺ 

In paragraph 8.3 the arbitrator also recorded that: ʺOn 8 August 2002 Protech submitted to ICC a further 
Request for Arbitration as indicated in its letter of 18 July 2000. That arbitration which was assigned the reference 
… is currently ʹon holdʹ. I am appointed the Sole Arbitratorʺ 

12. In paragraph 10 of the award, the arbitrator (referring to Kharafi as MAK) summarised his reasoning (so 
far as relevant) as follows:  
ʺ10.1 Protechʹs locus standi in the arbitration founds on the arbitration agreement between the parties and in 

general terms that remained intact and effective at commencement of the arbitration notwithstanding the 
cessions. Any capacity to arbitrate lost by the cessions was restricted to the particular rights assigned …. 

10.2 MAKʹs challenge on locus standi should be considered having regard to South African law …. 
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10.3 South African law allows discretion to be exercised in certain circumstances where a claimant having 
commenced proceedings with a locus standi defect subsequently rectifies that defect …. ……….. 

10.6 I am left with the question, is this a right case for the exercise of discretion on locus standi, and if it is should I 
exercise that discretion. 

10.7 Having regard to my findings that: 
1. the challenge to Protechʹs locus standi relates not to a fundamental lack of capacity but to a temporary 

loss of some rights of claim. 
2. the lost rights did not include all rights to arbitrate. 
3. the lost rights were restored within 2 months of the challenge being mounted. 
I hold that this is a case where the exercise of discretion is appropriate and that in the circumstances I should 
exercise my discretion in Protechʹs favour. 

10.8 For all of the above reasons my answer to the issue at D33.1 – ʺDoes Protech have locus standi in this 
Arbitrationʺ is YES.ʺ 

The fifth (costs) award 
13. The arbitrator noted (paragraphs 2.4 and 2.5) that the Terms of Reference provided for the proceedings to 

be governed by the ICC Rules of Arbitration in force as from 1 January 1998 and that in Section D of the 
Terms of Reference Issue 32(x) of ʺThe Issues to be Decidedʺ was: ʺWho should pay the costs of the 
arbitration (including the Arbitratorʹs fees and expenses, the administrative charges of the ICC and the reasonable 
legal costs of the parties)?ʺ 

14. The arbitrator (paragraph 8.1.4) recorded one of Kharafiʹs (again referred to as MAK) ʺprincipal 
submissionsʺ to be that:  ʺThe CFAʹs entered into by Protech in respect of its solicitorʹs fees and its senior 
counselʹs fees are subject to English law but to be lawful they must comply with the Conditional Fee Agreement 
Regulations 2000 (CFAR). MAK contends that the CFAʹs fail to comply with mandatory requirements for the 
proportion of the success fee relating to the costs of postponement of fee recovery to be stated and accordingly the 
CFAʹs are unenforceable.ʺ 

15. The award (paragraph 11.1) sets out the CFAs concerned, which were expressly subject to English law, 
and in paragraphs 11.2 and 11.3 sets out the submissions on behalf of Kharafi made for the hearing in 
September 2004 which was to address ʺprinciples on costsʺ together with the arbitratorʹs provisional 
conclusions following that hearing, in these terms:  

 ʺ11.2  In its Cost Submissions served on 16 August 2004 MAK disputed liability under the CFAʹs arguing that 
there was no established practice of ICC arbitrators allowing recovery of success fees which were, in effect, 
the doubling of standard fees. MAK also argued that to the extent that a CFA included compensation for 
deferred payment (albeit within the 100% success fee) such compensation was not recoverable as cost in the 
arbitration. Protech, in its Reply to MAKʹs Submissions, disputed that there was any bar to the recognition 
of CFAʹs in ICC arbitrations. 

11.3  In my letter to the parties, dated 5 September 2004, issued after the Hearing on Principles of Costs on 1 and 
2 September 2004, I stated: 
The provisional conclusions I have reached on contingency [conditional] fee agreement issues are: 
(a) costs arising from such agreements should not be disallowed as a matter of principle. 
(b) Whether uplifts above normal rates should be allowable is subject to the ʹreasonableʹ cost test.ʺ 

16. Although the question had not been raised at the hearing to address principles on costs, at the final 
hearing to address the amount of costs it was submitted on behalf of Kharafi that, irrespective of 
reasonableness, the CFAs were not ʺenforceableʺ by virtue of section 58(3)(c) of the Courts and Legal 
Services Act, 1990, because of a failure to comply with requirements prescribed by the Secretary of State 
in the Conditional Fee Agreement Regulations 2000 (2000 No 692). The particular requirement of the 
Regulations relied upon was Regulation 3(1)(b) that a CFA which provides (as these CFAs did) for a 
success fee must ʺspecify how much of the percentage increase … relates to the cost to the legal representative of 
the postponement of the payment of his legal fees and expensesʺ.  
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17. The CFAs did not specify this cost. The reason for the Regulation is that the cost of postponement of 
payment is not recoverable from the other party: CPR Rule 44.3B(a). The CPR do not, of course, apply to 
arbitrations. But the 1990 Act and the Regulations do extend to arbitrations: Section 58A(4).  

18. There was also an issue as to whether the source of the arbitratorʹs power to award costs derived from 
section 61 of the 1996 Act or Article 31 of the ICC Rules. Kharafi contended (paragraph 3.7) that Article 
31 applied and that it gave the arbitrator complete discretion to award costs as he saw fit. Article 31 
provided that:  

 ʺ1. The costs of the arbitration shall include … the reasonable legal and other costs incurred by the parties for the 
arbitration.   …………….. 

3. The final Award shall fix the costs of the arbitration and decide which of the parties shall bear them ….ʺ 

19. The arbitrator addressed these questions in paragraphs 11.7 to 11.9 of the award:  
 ʺ11.7. In the circumstances of the present case, where I have decided that my powers to award costs derive from 

Article 31 of ICC Rules, it seems to me that issues as to the legal enforceability of CFAʹs are secondary to 
issues as to whether the CFAs meet the reasonableness test of Article 31. 

11.8. The first question I propose to consider, therefore, in respect of the CFAʹs (and the bonus agreement) is do 
they meet the test of ʹreasonableʹ costs as set out in Article 31.1 of ICC Rules. In my view they do not. These 
are not CFAʹs where work is undertaken below normal rates but uplifted on success. These are CFAʹs which 
effectively double normal fee rates. The justification given in Corbett & Coʹs letter of 13 March 2002, 
(quoted in paragraph 11.1.1 above) is: 
- risks involved in international arbitration 
- risks in enforcement of awards overseas 
- postponement of fee recovery. 

I am not persuaded that the risks in international arbitration justify, and/or make reasonable, fee uplifts of 
the amounts claimed in this arbitration. Nor am I persuaded that enforcement risks justify, and/or make 
reasonable, such uplifts. As to postponement of fee recovery I am not persuaded that the costs of such an 
arrangement are costs within the ambit of Article 31 of ICC Rules whether they be included within a CFA 
or otherwise. 

In the light of the above, issues as to the legal enforceability of the CFAʹs are moot. 

11.9. My decision is that the CFAʹs and bonus agreement which Protech relies on in this arbitration to recover 
success fees as costs in the arbitration do not meet the ʹreasonableʹ cost test in Article 31.1 of ICC Rules.ʺ 

20. The arbitrator then proceeded to award what he found to be reasonable costs without reference to any 
uplifts.  

The present Proceedings 
21. Protechʹs English solicitors (Corbett & Co), who had acted prior to the liquidation, lost their authority to 

act upon the liquidation. As a result, a hearing fixed for May 2005 was vacated and the dates of the 
present hearing were fixed to allow the liquidators to consider their position and to instruct English 
lawyers.  

22. Although at the outset of the hearing it was proposed that oral evidence should be given by 5 witnesses, 
in the event evidence was given by video link with South Africa only by Nicholas Maritz SC, an 
advocate of the High Court of South Africa, who had made a Witness Statement served on behalf of 
Kharafi.  

Section 68 of the 1996 Act 
23. As is well established and known, Sections 67, 68 and 69 of the 1996 Act provide for the limited bases on 

which arbitration awards can be challenged in the courts. Section 67 relates to the substantive 
jurisdiction of the tribunal and is not in issue. Section 68 permits, subject to its terms, awards to be 
challenged only for serious irregularity which has caused or will cause substantial injustice to the 
applicant. Section 69 permits, subject to its terms, appeals to the court on a question of law arising out of 
an award. Section 69 was not available to Kharafi because agreement to ICC arbitration precludes its 
application.  
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24. So far as material, Section 68 provides:  ʺChallenging the award: serious irregularity 
68. (1) A party to arbitral proceedings may (upon notice to the other parties and to the tribunal) apply to the court 

challenging an award in the proceedings on the ground of serious irregularity affecting the tribunal, the 
proceedings or the award. A party may lose the right to object (see section 73) and the right to apply is 
subject to the restrictions in section 70(2) and (3). 

(2) Serious irregularity means an irregularity of one or more of the following kinds which the court considers 
has caused or will cause substantial injustice to the applicant- ……………….. 
 (d) failure by the tribunal to deal with all the issues that were put to it; ……………. 
 (g) the award being obtained by fraud or the award or the way in which it was procured being contrary to 

public policy;   ………………. 

 (3) If there is shown to be serious irregularity affecting the tribunal, the proceedings or the award, the court 
may- 
(a) remit the award to the tribunal, in whole or in part, for reconsideration, 
(b) set the award aside in whole or in part, or 
(c) declare the award to be of no effect, in whole or in part. 
The court shall not exercise its power to set aside or declare an award to be of no effect, in whole or in part, 
unless it is satisfied that it would be inappropriate to remit the matters in question to the tribunal for 
reconsideration. 

(4) The leave of the court is required for any appeal from a decision of the court under this section.ʺ 

25. The principles on which the court must act in relation to Section 68 are also well established: see, for 
example, Lesotho Highlands cited above. They include:  
i) ʺSerious irregularityʺ and ʺsubstantial injusticeʺ are to be reserved only for extreme cases. 
ii) Section 68 is not concerned with whether an arbitral decision is ʺcorrectʺ. A challenge which could have been 

brought under Section 69 ought not to be allowed under Section 68. 

26. Sections 70(2) and 73 of the 1996 Act are not in issue. Section 70(3) provides that any application under 
section 68 must be brought within 28 days of (in this case) the date of the award. Plainly the challenges 
to the first four awards are substantially out of time. Section 80(5) of the Act confers a discretion on the 
court to extend the 28 day period. Mr Kuschke, who appeared for Protech, sensibly accepted that if the 
court found in favour of Kharafi on the merits then an extension of time should be granted. The fact is 
that Kharafi only discovered the existence of the Proceeds Recession on which it relies for the challenge a 
month before bringing its application.  

Authority of the Liquidators of Protech 
27. Despite the fact that the South African High Court, on 16 August 2005, requested this court to recognise 

the status of the liquidators and to assist them in bringing the present proceedings to determination, and 
made an order giving the liquidators authority and leave to proceed in the name and on behalf of 
Protech with all civil proceedings to which it was a party in this court, Kharafi submitted, supported by 
the opinion of a South African attorney (Mr Winer), that the liquidator had no authority to pursue these 
proceedings. That opinion was contradicted on behalf of Protech (Mr Reitz). I am sure wisely, Mr Reese 
QC, who appeared for Kharafi, informed the court on the second day of the hearing, that Kharafi was no 
longer advancing a case of want of authority.  

Lack of Standing 
28. It is Kharafiʹs submission that the failure to disclose the Proceeds Recession amounts to a serious 

irregularity within Section 68(2)(g) which has caused Kharafi substantial injustice. Mr Reese, rightly in 
view of the evidence as to the circumstances in which the Proceeds Recession was not disclosed, did not 
suggest that it was a case of ʺfraudʺ but he did submit that it was a case in which the way the award had 
been procured was ʺcontrary to public policyʺ.  

29. To be contrary to public policy, in my judgment the impugned conduct must at least involve more than 
inadvertence and must, save perhaps very exceptionally, involve something which can readily be 
described as unconscionable or reprehensible: see the judgments of Moore-Bick J in Cuflet Chartering v 
Carousel Shipping Co Ltd [2001] 1 All ER (Comm) 398 and Profilati Italia SRL v Paine Webber Inc 
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[2001] 1 All ER (Comm) 1065. Whilst the conduct of the parties directed only towards each other may 
less easily meet the test than conduct which can be said also to have been directed towards the tribunal 
itself I do not think the nature of the test differs.  

30. In my judgment the matters on which Kharafi relies do not begin to satisfy the public policy test nor the 
requirement of substantial injustice. My reasons can be summarised as follows:  
i)  There is nothing unconscionable or inherently wrong about the various Cessions, Releases, and 

Proceeds Recessions into which Protech entered; the non-disclosure was inadvertent albeit it plainly 
should not have occurred. 

ii) The distinction between a Cession of Claims and a Cession of Proceeds of Claims may be one of 
interest to lawyers and have significant legal consequences but it does not have much to do with 
justice. 

iii) There is no evidence that what occurred caused any prejudice to Kharafi. If, as has been vaguely 
suggested, there were any limitation issues, not only would that be surprising in view of the further 
Request for arbitration submitted by Protech (paragraph 11) but it could have been expected that had 
they been of any substance such issues could and would have been kept available by an appropriate 
form of ruling on the standing issue. 

iv) At the very worst for Protech, I think production of the Proceeds Recession might have led the 
arbitrator to consider exercising the discretion he held he had in a different way. But that would have 
been pointless and a waste of costs as Protech could and no doubt would have pursued the further 
Request. 

v) The arbitratorʹs decision that he had a discretion cannot be challenged under section 68 and a 
challenge under section 69 is not available to Kharafi. 

vi) There is no other basis on which Kharafi can challenge the second, substantive award which resulted 
in an award to Protech of a substantial sum. It would, I think, involve a serious injustice to Protech if 
they were to be deprived of the award on the merits, to which it must be taken they were fully 
entitled, by issues of standing and disclosure such as those now sought to be raised. 

31. I see no need to resolve the dispute in the opinions on South African law as to whether or not the 
arbitrator applied the right test to the exercise of his discretion and exercised it correctly in his first 
award. On the evidence I read and heard, the weight of authority favours a general discretion to permit 
claims to continue despite a want of standing or completed cause of action at the time of issue provided 
that no or no significant prejudice can be shown by the respondent/defendant. Mr Kuschke referred me 
in particular to the decisions of Wunsh J in Marigold Ice Cream v National Co-Operative Dairies 
1997(2) SA 671 and an unreported decision of Howie J in Simonsig Landgoed v Theron Van Der Poel 
Brink Ross (CPD, 26 August 1991) which lend compelling support to such an approach. In modern 
times, I can see no reason why a court should, absent any uncurable prejudice, put the claimant through 
the hoop of having to start again and bearing the costs of the false start. Mr Maritz SC did suggest a 
court should censure a party who ʺqueue jumpedʺ by commencing proceedings when there was no 
standing to do so. If that could be shown to be the motive perhaps so, albeit a more proportionate 
sanction would be to put the case back in the queue, but it is not this case and has little if any relevance 
in the context of an arbitration let alone one which has the history of this one.  

32. The locus standi application by Kharafi fails.  

The CFAs and the Fifth Award 
33. It is the submission of Mr Reese that the arbitrator failed to address the enforceability of the CFAs and 

that, if he had held them to be unenforceable, the consequence would have been that Protech had no 
liability for any of the costs (as distinct from disbursements) of those with whom CFAs were made and 
Kharafi equally would have had no liability to Protech for such costs. That, Mr Reese submitted, fell 
within Section 68(2)(d) of the 1996 Act, and the ʺsubstantial injusticeʺ lay in the fact that Kharafi would 
have to pay substantial sums by way of costs to Protech which Protech had not paid and could decline to 
pay to those concerned. I asked, and was told, that Protech would accept claims in the liquidation for the 
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amounts awarded by the arbitrator by way of these costs. Indeed I think the arbitratorʹs award may 
carry with it an obligation to do so.  

34. Again, in my judgment, this challenge fails:  
i) I think, on balance, Mr Kuschke is right in his submission that Kharafiʹs case seeks to dress up as an 

irregularity what is in reality a question of law. The relevant Issue, Issue 32(x), as defined by the parties, 
was ʺWho should pay the costs of the Arbitrationʺ (paragraph 13). That issue the arbitrator addressed 
and determined: see World Trade Corporation v C. Czarnikow Sugar Ltd [2005] 1Ll Rep 422 at 426 to 
427 per Colman J. Sub-section 2(d) therefore does not apply. 

ii) The arbitratorʹs decision that the issue was governed by the ICC Rules and that the enforceability of the 
CFA was therefore ʺmootʺ, is one which Mr Reese criticised with some force. Mr Reese submitted Rule 
31.1 refers to ʺcosts incurredʺ, albeit Issue 32(x) did not use that language. I agree with Mr Reese that 
ʺincurredʺ means incurred by the party (or client) and carries the connotation of actual payment or an 
obligation to make payment. That is analogous to the indemnity principle familiar to English lawyers. It 
follows that it is strongly arguable that costs which cannot be enforced against a client are not 
ʺincurredʺ by the client. But, even if that is right, it remains, I think, the case that the arbitrator would at 
most have made a mistake but not committed a serious irregularity within sub-section (2)(d). He has 
concluded that he does not need to address an argument, which was undoubtedly addressed to him, 
because of his view that whatever the answer to the argument it will not affect the outcome. If he was 
mistaken, such a case if it belongs anywhere belongs in Section 69 not Section 68. If he was not mistaken 
of course there is nothing in the point. 

iii) Further, I see no substantial injustice to Kharafi in having to meet the award of costs the arbitrator in 
fact made which excised any mark-up or success fee from the costs claimed. Those costs, as he held, had 
been reasonably charged. Kharafi must have anticipated, if it lost, that at least such costs would have 
been recoverable from it. To be deprived of an unexpected and unearned bonus is not readily seen as a 
substantial injustice. 

iv) Any unenforceability of the claims for costs derives from the Regulations as they apply to success fees, 
yet no success fees were awarded. It could reasonably be thought that the stringent all or nothing 
consequences of the English law applicable to CFAs could work injustice. 

v) There are reasonable arguments to be made that the CFAs were not unenforceable. The Court of Appeal 
has decided in Sharrat v London Bus Co Ltd [2003] EWCA Civ 718 that a CFA would only be 
unenforceable if in the circumstances of the particular case the conditions applicable to it by virtue of 
section 58 of the 1990 Act had not been sufficiently complied with in the light of their statutory purpose 
to safeguard the administration of justice and afford protection to the client and so that the question to 
be asked is whether the particular departure or departures from the Regulations had had a materially 
adverse effect upon the protections afforded to the client or upon the proper administration of justice. 
In Spencer v Wood [2004] EWCA Civ 352 the Court held that a failure to specify how much of the 
percentage increase in a CFA related to the postponement of payment was such as to render the claim 
for costs unenforceable. But that was a personal injuries action which was settled for £30,000 plus 
reasonable costs. In such a case, the materiality to the client of a percentage mark-up which is payable 
by the client and cannot be recovered under such a settlement is plain and was indeed conceded. In a 
commercial arbitration of the present magnitude and in which Protech, despite its liquidation, has 
powerful backers, I think, without intending to decide, that different considerations at least arguably 
may apply. More importantly, those considerations are, I think, of some relevance to the overall 
consideration of ʺsubstantial injusticeʺ with which this court is ultimately concerned. 

35. I also, therefore, reject Kharafiʹs challenge to the fifth (costs) award.  

CONCLUSION 
36. The challenges to the awards fail. I will hear the parties when this judgment is handed down on the 

orders which they submit should then be made unless they can be agreed.  
Mr L. Kuschke (instructed by Carter Lemon Camerons) for Protech 
Mr C. Reese QC (instructed by Beachcroft Wansbroughs) for Al-Kharafi 


